























COMMITTEE OF THE WHOLE
Council of the County of Maui

March 16, 2006

VOTE:

NOES:

ABSTAIN:

ABSENT:

EXC.:

MOTION CARRIED.

ACTION:

AYES:

Councilmembers Anderson, Carroll, Hokama, and Pontanilla,
Vice-Chair Kane, and Chair Molina.

None.
None.
None.

Councilmembers Johnson, Mateo, and Tavares.

APPROVE AMENDMENT TO THE MAIN MOTION.

CHAIR MOLINA: We’re now back to the main motion and the resolution as amended. Any discussion?
Seeing none. All those in favor signify by saying aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those opposed? Thank you. The Chair will mark that unanimous.

VOTE:

NOES:

ABSTAIN:

ABSENT:

EXC.:

MOTION CARRIED.

ACTION:

AYES:

Councilmembers Anderson, Carroll, Hokama, and Pontanilla,
Vice-Chair Kane, and Chair Molina,

None.
None.
None.

Councilmembers Johnson, Mateo, and Tavares.

ADOPTION OF RESOLUTION, AS AMENDED.

CHAIR MOLINA: Okay. Thank you very much, Members. Alrighty, Members, let us move on to our next
Committee of the Whole item. Chair thanks Corporation Counsel for their input on this matter, as well
as Director Arakawa and the applicants.

Next order of business is the settlement authorization of claims and lawsuits, the Committee of the

Whole Item 1(33).



COMMITTEE OF THE WHOLE
Council of the County of Maui

March 16, 2006

COW-1(33) SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (CLAIM OF PAULINE
HAFOKA, CLAIM NO. 2006-012) (C.C. No. 03-24)

CHAIR MOLINA: The Committee is in receipt of a correspondence dated March 6, 2006 from the Corporation
Counsel’s Office requesting consideration of a proposed resolution entitled “AUTHORIZING
SETTLEMENT OF CLAIM NO. 2006-012 OF PAULINE HAFOKA” and transmitting a copy of the
claim. The claim alleges damages arising from a motor vehicle accident involving a County vehicle and
the purpose of the proposed resolution is to authorize settlement of the case. And we have from the
Corporation Counsel’s Office, we have Ms. Moana Lutey to give the Committee a brief overview of this
matter. Ms. Lutey.

MS. LUTEY: Thank you. Good moming. Attached to the documents that I have sent down is a police report
and the basic facts of this case and I believe we can handle this in open session. Is that on November 30,
2005, an officer employed by the Maui Police Department who was operating a Maui Police Department
vehicle was traveling south on Kuihelani Highway when he collided into Unit 2 which was traveling
north on Kuihelani Highway. If you take a look at the diagram that is attached to the Police Report, the
collision actually occurs in the median strip between Kuihelani Highway one direction going north, the
other going south, and the reason it occurs in that median strip is because the officer veers right to avoid
Umit 2, Ms. Hafoka’s vehicle, and she veered left as well, and that’s why the collision occurs in the
medzan strip. At any rate, her vehicle has been declared a total constructive loss because the frame has
been twisted. I'm asking for settlement authority in the amount of $17,368.42 and a breakdown of these
costs is towing in the amount of $150.90, her rental vehicle which is $1,607.52. The actual cash value
of her vehicle which is as I've said a total loss is $15,000, excise tax of $600 and $10 for the certificate
fee for her vehicle. And I'm available for questions if you have any.

CHAIR MOLINA: Okay. Thank you, Corporation Counsel. We’ll start first with Member Kane.

VICE-CHAIR KANE: Just a little bit of background, Ms. Lutey. First, help us understand Kuihelani Highway
1s a two-lane each way divided highway so the diagram depicts on one of the two lanes that we have two
vehicles going in opposite direction. Who was on the other side ~ was it the police officer that was on a
oncoming traffic bound highway?

MS. LUTEY: Yes. He turned into the northbound lane which would have been properly going in the direction
that Ms. Hafoka’s vehicle was traveling in. T don’t know why he was in that lane but he was coming
towards her and that’s why she veered left. She knew that there are two lanes going in one direction
which is the direction she is going in and when she saw headlights, veered left to avoid him.

VICE-CHAIR KANE: T haven’t taken the time to read his statement on what . . . was he in an active pursuit or
was he acknowledging a call and responding? What drove him to be on an oncoming traffic lane?

MS. LUTEY: Councilmember Kane, I don’t know the real reason for that. I’ve spoken to the accident
reconstructionist in this case who did this diagram and prior to this collision this officer was on that side
of the road on the shoulder assisting a vehicle, and for reasons unbeknownst to any of us, tumned out and
went in that lane heading back towards Kahului. It could be that he forgot that there’s two in each
direction but [ really don’t know. Idon’t have his statement.
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VICE-CHAIR KANE: Idon’t know where it’s appropriate to ask the follow-up questions obviously in this case
and so I know we're dealing with settlement authorization, Chair, and I’ll be waiting for your
recommendation. But obvious . . . the obvious question is in my mind and for me is the . . . what
disciplinary action was taken in this case by the Police Department with this officer’s actions.

MS. LUTEY: And actually, I can answer that only to a limited extent. Normally, we can’t discuss their
disciplinary actions because they are protected.

VICE-CHAIR KANE: Yes.

MS. LUTEY: But in this case, it’s still under investigation. Typically, the Maui Police Department will do the
investigation, go through the Administrative Review Board, and then take appropriate action.

VICE-CHAIR KANE: Okay. Thank you very much.

CHAIR MOLINA: Thank you, Member Kane. Member Hokama, and prior to Member Hokama’s line of
questioning, Chair would like to recognize Member Mateo to our proceedings this morning. Member
Hokama.

COUNCILMEMBER HOKAMA: Thank you. Chairman, just a few questions. The written comments
provided by Ms. Hafoka in her claim . . . written claim to the County for consideration states that the
officer involved in this case was driven away and left the scene. Is that a correct statement?

MS. LUTEY: No. He couldn’t drive his vehicle. It had to be towed back to the baseyard.
COUNCILMEMBER HOKAMA: But he was driven away in an unmarked car.

MS. LUTEY: Oh, he would . . . he would have been taken, yes. But, yeah, he would have been taken away
from the scene.

COUNCILMEMBER HOKAMA: Is that normal procedure that the officer involved leave the scene?

MS. LUTEY: [ think that’s discretionary with them. It could be . . . I would imagine that it was for farther
follow-up that they would have or for medical treatment that did necessitate emergency personnel but 1
don’t think that’s out of the ordinary at all.

COUNCILMEMBER HOKAMA: Are we aware of whether he was working back-to-back shifts with no
breaks? What was the situation of the officer being on duty?

MS. LUTEY: I don’t know if he was working back-to-back. 1 know that he was on a 12-hour shift on this
particular day.

COUNCILMEMBER HOKAMA: Has the Maui Police Commission been forwarded with this for their review
and action?
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MS. LUTEY: The Maui Police Commission handles complaints from outside citizens about basically how
officers treat them at the scene and so forth. When there’s a violation of a general order which would be
something that this involves, it would go through the Administrative Review Board. It can also be
investigated by Internal Affairs.

COUNCILMEMBER HOKAMA: Okay. If the officer is found negligent, are we able to recoup our settlement
against the officer personally?

MS. LUTEY: The standard for recovering monetary funds such as in a case like this would be a standard of
gross negligence. So it would have to be almost intentional and that’s a very high standard that we
would not . . . I don’t believe we’d be able to get in a case like this. And actually, Assistant Chief
Yabuta is here if you have questions for him as well.

COUNCILMEMBER HOKAMA: Chairman?
CHAIR MOLINA: You can proceed, Member Hokama.

COUNCILMEMBER HOKAMA: Chief Yabuta, I don’t know what you are able to share this morning
especially m open session regarding this specific case, but has the Department completed its review of
the investigation?

MR. YABUTA: No, sir. We’re continuing both the investigative effort and also the internal investigation as
far as misconduct by the officer, as we speak.

COUNCILMEMBER HOKAMA: 1 prefer not to ask my questions in open session, Chairman, so I'm done,
Thank you very much.

CHAIR MOLINA: Okay. Thank you very much, Member Hokama. Members, any other questions in open
session for the Police Department or Corporation Counsel? The Chair is also open to if anybody would
hike to request executive session on this matter. Member Anderson, you had a question.

COUNCILMEMBER ANDERSON: No. I was just wondering if you intended to go into executive session.

CHAIR MOLINA: I know Corporation Counsel at the beginning stated not having a need to go to executive
session. However, in light of, you know, the potential question that may be somewhat sensitive, would
it be your recommendation then, Corporation Counsel, that to I guess play it safe, so to speak, to
consider an executive session?

MS. LUTEY: If there are questions that can’t be answered in open session because of the nature of that
question, we would need to go into executive. I would just point out though that this is a case of clear
lability on behalf of the County of Maui. So I don’t think there’s a question over whether or not we
should be paying this or not.
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CHAIR MOLINA: Member Hokama, would you like to go ahead and make an attempt with your question and
see 1f that 1s deemed . . .

COUNCILMEMBER HOKAMA: Chairman, no. 1 understand what Ms, Lutey just said and I would agree
even if we don’t really like it and it’s not very tasteful for us, I can appreciate and understand her
position and her statement to us just briefly ago regarding our . . . the County’s liability. This doesn’t
please me because I can tell you we are paying so much claims for vehicular accidents in all
departments. This settlement is with the Bank of Hawaii and the individual. Ts it what a half and half
settlement? Can you explain since it’s a multiple party settlement, please?

MS. LUTEY: We will pay off the amount that is due and owing to the bank which is the Lien holder on this
case and there’s a small amount above that, about $1,200, that will go to the claimant directly because
the actual cash value of the vehicle exceeds the amount she currently owes on it.

COUNCILMEMBER HOKAMA: Okay. Thank you, Chairman.

CHAIR MOLINA: Okay. Thank you, Member Hokama. Committee Members, any other questions for
Corporation Counsel or the Police Department prior to the Chair making his recommendation? Member
Anderson.

COUNCILMEMBER ANDERSON: Well, I'm gonna ask the question because this . . . we’re using taxpayer
dollars here and 1 just want to know . . .(change tape). . . according to the statement of the woman whose
car was damaged, she said that the officer left the scene and that she was told she was responsible for
making arrangements to tow her own car even though the police . . . a policeman had clearly been the
one responsible for damaging her car. She was told that Hawaii's a no-fault State and she needs to take
care of her own damages. Is that standard for an officer to leave the scene and leave the person with the
damaged vehicle to deal with it on their own? Apparently, there wasn’t even an ambulance called for
the passengers that were in her truck.

CHAIR MOLINA: Corporation Counsel or Police Department, if you can respond.

MR. YABUTA: I spoke to the supervisor in charge of this investigation no less than 24 hours ago. One of the
problems is that they have not been able to make contact with the driver. According to the sergeant,
who’s in charge of this investigation, there’s a clear lack of communication between himself and the
driver. She apparently has a hard time speaking English so . . . although her letter is pretty articulate.
So we haven’t been able . . . she hasn’t been able to return calls to the supervisor so that’s in essence the
reason why we haven’t completed this investigation. But I do agree with Corporation Counsel. Thisisa
. .. I believe that the officer was at fault although the officer was conducting an investigation, and you
know, thank God nobody was hurt.

COUNCILMEMBER ANDERSON: Yeah.

MS. LUTEY: And actually I’d just like to add something to that and that is that the way the towing works is
that we give the person an option of which towing company to use. If we were going to take their
vehicle into custody for evidence, then we would go down a rotating list. But otherwise, we would offer
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them the ability to use one of the companies that’s on a list or anyone of their choice, and in the past
normally they’ll just offer to call the person for them. But we don’t actually pay for it or make the
arrangement unless they want us to. So that could just be a language barrier problem between them and
she didn’t understand what was being offered to her.

COUNCILMEMBER ANDERSON: And what’s the language barrier?

MS. LUTEY: According to the investigating supervisor in this case it’s that their . . . I don’t think English is
her first language and that’s why this investigation is not being completed.

COUNCILMEMBER ANDERSON: Okay. Thank you, Mr. Chair. Thank you.

CHAIR MOLINA: Thank you, Member Anderson. Committee Members, any other questions for Chief Yabuta
or Corporation Counsel Lutey? Secing none. Chair will recommend a motion to authorize settlement of
Claim Number 2006-012 of Pauline Hafoka.

VICE-CHAIR KANE: So moved.

COUNCILMEMBER HOKAMA: Second.

CHAIR MOLINA: Okay. The motion has been made by Member Kane, seconded by Member Hokama.
Discussion? Seeing no discussion. All those in favor signify by saying aye.

COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those opposed? Thank you. The Chair will mark it unanimous.

VOTE: AYES: Councilmembers Anderson, Carroll, Hokama, Mateo, and
Pontanilla, Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Johnson and Tavares.
MOTION CARRIED.
ACTION: ADOPTION OF RESOLUTION.

CHAIR MOLINA: Members, we have one more item to deal with on our agenda today. The Chair would beg
your indulgence so I’ll be calling for a very brief recess. Meeting in recess. . ..(gavel). . .
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RECESS: 9:40 a.m.
RECONVENE: 9:42 am.

CHAIR MOLINA: .. .(gavel). . . The recessed Committee of the Whole meeting of March 14, 2006 is now
back in session. Members, I’ve been made aware that we have some visitors to the County Building this
morning. A group of students from Waihee Elementary School that would like to participate in
observing our proceedings, as well as some question and answer sessions. The Chair will ask for your
consideration to recess this meeting until ten minutes after ten o’clock. And I would like to give the
Members the option if they would like to stay and meet with the kids and do some question and answer
session, and upon the prescribed time that T just gave you at reconvening, we will then address our last
item for today. Any comments, Members? We’ll start with Member Kane,

VICE-CHAIR KANE: Mr. Chairman, thank you. It's much appreciated that you’ve allowed the consideration
for the body. This was scheduled with the kids understanding that because we’re going into Budget,
Members, that meetings would be suspended. But in light of the importance of this meeting and the
recess and the reconvening, you know, we ended up with a conflict that was unanticipated. So I want to
thank you, Chair, for having a very positive consideration in this matter, and again, the kids are being
bussed in and they’re doing their tour of the building. And unfortunately, because this may take us into
an executive session, it wouldn’t allow the kids to participate with us. So in light of all of that,
Mr. Chairman, thank you, and I ask the Chair and the Members for their consideration. Thank you.

CHAIR MOLINA: Okay. Thank you, Member Kane. Committee Members, any comments with the Chair’s
recommendation? Okay, seeing none. We will recess this meeting and reconvene at ten minutes after
ten o’clock. Meeting in recess. .. .(gavel). ..

RECESS: 9:44 a.m.
RECONVENE: 10:29 a.m.

CHAIR MOLINA: .. .(gavel). .. The recessed meeting of March 14™ for the Committee of the Whole is now
back n session. Thank you very much, Members, for that extended recess. We have one last item for
discussion on our agenda and that is Committee of the Whole Item 1(31), settlement authorization of
claims and lawsuits regarding KRS Associates versus the County of Maui.

COW-1(31) SETTLEMENT AUTHORIZATION OF CLATMS AND LAWSUITS (KRS ASSOCIATES 11,
LLC, ET AL V. COUNTY OF MAUIL CIVIE. NO. 05-1-0411(3) (C.C. No. 05-24)

CHAIR MOLINA: The Committee is in receipt of a correspondence dated February 22, 2006 from the
Corporation Counsel’s Office requesting consideration of a proposed resolution entitled
“AUTHORIZING SETTLEMENT OF KRS ASSOCIATES I, LLC, ET AL. V. COUNTY OF MAUI,
CIVIL NO. 05-1-0411(3)”. The complaint alleges damages arising from an alleged breach of contract.
The purpose of the proposed resolution is to authorize settlement of the case. And from the Corporation
Counsel’s Office we have with us here today, Corporation Counsel Laureen Martin and Corporation
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Counsel Richard Rost, as well as the Director of the Water Department, Mr. George Tengan. 1’1l ask for
some opening remarks in open session. If you will, Corporation Counsel.

MR. ROST: Thank you, Chairman Molina. This lawsuit is based upon the two plaintiffs claim that the . . .
CHAIR MOLINA: Mr. Rost, could you please use your mike. Thank you.
VICE-CHAIR KANE: Pull that microphone up.

MR. ROST: Okay. Sorry. This lawsuit is based upon the two plaintiffs claim that the County breached a
contract. The contract in question called for KRS Associates and Quadrant Holdings to construct a
water system as a condition of approval for the Kulamanu Subdivision. Under an amendment to that
contract, the plaintiffs were to receive a 50 percent reimbursement from the County for incurring cost in
constructing the water system. ‘The reimbursement was to be paid over five years in annual installments.
Plaintiffs claim they were owed approximately $48,000 under this amendment and sought
reimbursement. A dispute arose between the plaintiffs and the Department of Water Supply regarding
the price plaintiffs paid for a particular easement necessary for the water system. That dispute led to the
filing of this lawsuit. Therefore, due to the active litigation in this case, I'm requesting executive session
to further discuss this matter.

CHAIR MOLINA: Okay. Thank you, Mr. Rost. Any other comments from Corporation Counsel or the Water
Department before T ask for questions in open session for the Members? Seecing none. Committee
Members, questions in open session? We’ll start first with Member Hokama, followed by Member
Kane.

COUNCILMEMBER HOKAMA: Thank you, Chairman. Regarding this consideration before us this morning,
Mr. Rost, is this the first time we’ve entered into such an agreement for water development?

MR. ROST: As far as 'm aware, this is a unique agreement. I don’t know for . . . about any others like this
one.

COUNCILMEMBER HOKAMA: You know, we’ve subsequently have entered additional water agreements
with other entities. T hope we don’t continue to end up with these type of situations. And so my
question to you this morning is prior to moving forward on I guess easements, isn’t the department’s . . .
appropriate department’s, whether it be Water, Public Works, consulted by the plaintiff or those that are
required to do the work on behalf of . . . on behalf of us.

MR. ROST: I'm not sure I understand what you’re asking.

COUNCILMEMBER HOKAMA: You know, before . . . you know, normally, if you're going to reimburse,
before you do things you’re gonna check to see that it’s a reimbursable thing that you, you forwarding.
So to me is, wasn’t this discussed prior to the actual things being done?

MS. MARTIN: I'm sorry, Council Member, I believe these . . . that type of question may be better answered in
executive session due to the pending litigation.
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COUNCILMEMBER HOKAMA: Okay. I'll take that counsel and advice. Thank you, Mr. Chairman.

CHAIR MOLINA: Okay. Member Kane.

VICE-CHAIR KANE: No questions in public session.

CHAIR MOLINA: Okay. Member Anderson.

COUNCILMEMBER ANDERSON: It looks like they are claiming that there was $96,574 spent for acquiring
easements . . . land easements for the system. So is the dispute that the County doesn’t believe that 50
percent of that is a fair share? That perhaps they paid too much for some of these easements?

MR. ROST: Well, that, that is part of the dispute. There’s no argument about the 50 percent. It’s just the
amount that, that was spent by the plaintiffs is something the . . . we’ve had to . . . the Department has

some questions about and some problems with.

COUNCILMEMBER ANDERSON: So it’s the amount that they paid to acquire the easements from these
private parties?

MR. ROST: Correct.

COUNCILMEMBER ANDERSON: Okay. Thank you, Chair.

CHAIR MOLINA: Okay. Thank you, Member Anderson. Member Kane.

VICE-CHAIR KANE: Yeah. I'm sorry, Chair. Under the first document, 1 guess the circuit or the complaint
on the third page on Page 3, Number 8, it talks about defendant approving and accepting the easements
which were procured by plaintiffs through the financial expenditures of the plaintiffs as agreed on the
contract and it goes on to define I guess the process that they went through. Is there dispute in this area
as far as what was agreed to and is there an issue that later on we’re coming back and saying it wasn’t
agreed to? Can you help us there? And I'm just going off of what’s on open record so maybe help me
understand what . . .

MR. ROST: That’s essentially the essence of the dispute.

VICE-CHAIR KANE: So that’s where it is — right there?

MR. ROST: Yeah. Yes.

VICE-CHAIR KANE: And, and you’re saying that the disagreement lies from the County’s perspective that
there wasn’t approval and acceptance of the casements. Is that what you’re saying? No?

MR. ROST: No.
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VICE-CHAIR KANE: How about can you be clear--

MR. ROST: Yes, ves.

VICE-CHAIR KANE: --because I'm reading off of public open documents--
MR. ROST: Right.

VICE-CHAIR KANE: --so just help us understand what the dispute is.

MR. ROST: There’s not a dispute that we accepted the easements after they procured them. There is a dispute
relating to the cost they claimed to have incurred in obtaiming the easements.

VICE-CHAIR KANE: Okay, okay. Thank you, Chair.

CHAIR MOLINA: Thank you, Member Kane. Any other questions in open session? We have Member
Anderson, followed by Member Pontanilla.

COUNCILMEMBER ANDERSON: Thank you, and I just want to follow-up on that. So when the County
accepted the easements, had they been notified of the cost incurred prior to accepting the easements?

MR. ROST: 1believe so, yes.

COUNCILMEMBER ANDERSON: And, and were . . . did they notify the plaintiffs that there was any
disagreement with the cost of the easements at that time?

MR. ROST: Yeah. [ believe the dispute was already ongoing at that point. There was a long history of
correspondence between the County and the plaintiffs regarding that issue.

COUNCILMEMBER ANDERSON: Okay. Thank you.
CHAIR MOLINA: Thank you, Member Anderson. Member Pontanilia.

COUNCILMEMBER PONTANILLA: Thank you, Chair. On Page 5, Item 20, is this the figure that the
plaintiff had given to the County as far as the cost for the easements and is this a cost that we disputing?

MR. ROST: Which are the costs on?
COUNCILMEMBER PONTANILLA: All of these. Which one are we disputing?
MR. ROST: The primary dispute relates to the Haleakala Ranch easement.

COUNCILMEMBER PONTANILI.A: Thank you. Thank you, Chair.
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CHAIR MOLINA: Thank you, Member Pontanilla. Committece Members, any other questions in open session?
Member Mateo.

COUNCILMEMBER MATEQ: Chairman, thank you. Maybe just to follow-up again. The contract — was it
just too vague and not specific enough in actually being specific to identify the scope of what was being
asked of the company? Why was it left to someone’s interpretation?

MR. ROST: There is a dispute over, over the actual meaning of the contract. As to why it was left in that state I
. . . that gets into the negotiations of the contract which I was not involved in.

COUNCILMEMBER MATEO: Okay. Well, I'll ask others in executive session.

CHAIR MOLINA: Okay. Thank you very much, Member Mateo. Members, any other questions in open
session? Seeing none. Prior to the Chair making a recommendation as how to proceed further, the
Chair would like to call for a brief recess to confer with Staff. Meeting in recess. . . .(gavel). . .

RECESS: 10:38 a.m.
RECONVENLE: 10:40 a.m.

CHAIR MOLINA: .. .(gavel). .. The recessed Committee of the Whole meeting for March 14" is now back in
session. Thank you very much, Members, for that recess. I’ve been notified we do have another group
of visitors to the County Building today and if there are no objections, the Chair would like to
accommodate our young visitors who are here to learn more about government. And we still have one
item on the floor that we’re in the midst of discussion which is Committee of the Whole Item 1(31). Are
there any other questions in open session on this matter at this time? Okay, seeing none. What we’ll do
we’ll go ahead and recess and accommodate our visitors and after the visitation is done we will reopen
up again and the Chair will make a recommendation as to how we will proceed with this last item. Any
objections to proceeding that way? Member Kane.

VICE-CHAIR KANE: And Mr. Chair, and 'm sorry, T was just going to ask if, if you had any objections to
consider us . . . it seems like several of us are interested in going into executive session to continue the
discussion and perhaps you would consider taking that vote now. That way when we do open up, we
can have the Chamber all set up for executive. We can go right into our discussion.

CHAIR MOLINA: Okay. I guess procedurally if that’s not a problem, I’'m open to that as well. So just to
make it clear so that was going to be the Chair’s recommendation after we addressed the kids. However,
if there’s no problem with entertaining the vote for executive session now, and then we could bring in
the kids to discuss their issues as far as or questions about government, and then we can move right into
executive session from that. Any . .. is that any problem with proceeding in that fashion, Members?
Okay. Mr. Kane.

VICE-CHAIR KANE: And I believe from the time factor from the kids availability I think they were scheduled
.. . the 9:45 kids were scheduled to be at the courthouse 10:30 so they had a 45-minute window to get to
and from. For us, they’re expected here in a few minutes and we could go ‘till with the kids up to about
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t1:15. So anytime shortly after that would be, you know, a good time to consider convening in
executive session a time certain.

CHAIR MOLINA: Okay, so noted for the record. Well, Members, why don’t we go ahead and proceed in that
fashion. At this point, seeing no other questions in open session for Committee of the Whole ltem
1(31), the Chair will entertain a motion for executive session pursuant to Section 92-5(a)(4) of the
Hawaii Revised Statutes.

VICE-CHAIR KANE: So moved.

COUNCILMEMBER HOKAMA: Second.

CHAIR MOLINA: Okay. It’s been moved by Member Kane, seconded by Member Hokama. Any discussion?
Seeing none. All those in favor signify by saying aye.

COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those opposed? Seeing none. The Chair will mark it unanimous.

VOTE: AYES: Councilmembers Anderson, Carroll, Hokama, Mateo, and
Pontanilla, Vice-Chair Kane, and Chair Molina.

NOES: None,
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Johnson and Tavares.
MOTION CARRIED.
ACTION: EXECUTIVE SESSION.

CHAIR MOLINA: This Committee of the Whole meeting for March 16" is now in recess to convene for
executive session. . . .(gavel). ..

RECESS: 10:43 a.m.

(THE COMMITTEE OF THE WHOLE MEETING ENTERED INTO EXECUTIVE SESSION AT
11:27 AM. AND ENDED AT 12:00 P.M.)

RECONVENE: 12:02 p.m.
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COW-1(31) SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (KRS ASSOCIATES I,
LLC. ET AL Y, COUNTY OF MAUL CIVIL NO, 05-1-0411(3)) (C.C. No.05-24)

CHAIR MOLINA: .. .(gavel). .. The recessed Committee of the Whole meeting for March 14™ is now back in
session. It is now high noon, March 16™. Members, any final comments in open session with regards to
Committee of the Whole Item 1(31) before the Chair makes his recommendation?

COUNCILMEMBER HOKAMA: Recommendation, Chairman.

CHAIR MOLINA: Okay. Seeing no request for comments or questions in open session, the Chair’s
recommendation is to approve the resolution authorizing settlement of the KRS Associates matter versus
the County of Maui.

VICE-CHAIR KANE: So moved.

COUNCILMEMBER HOKAMA: Second.

CHAIR MOLINA: Okay. It’s been moved by Member Kane, seconded by Member Hokama. Any discussion?
Seeing none. All those in favor signify by saying aye.

COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those opposed? Thank you. The Chair will mark it unanimous.

VOTE: AYES: Councilmembers Anderson, Carroll, Hokama, Mateo, and
Pontanilla, Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Johnson and Tavares.
MOTION CARRIED.
ACTION: ADOPTION OF RESOLUTION.
CHAIR MOLINA: Members, there is one quick last matter I would like to address. This is in relation to the
vote we took on Committee of the Whole Ttem 5(9), the special counsel authorization for the eminent

domain proceedings for real property situated at Kihei, Maui. It has to do with the amendment that was
made.
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COW-5(9) SPECIAL COUNSEL AUTHORIZATION (PROPOSED EMINENT DOMAIN PROCEEDINGS
FOR REAL PROPERTY SITUATED AT KJHEI MAUL HAWAI (NORTH-SOUTH COLLECTOR

ROAD)} {C.C. No. 05-25)

CHAIR MOLINA: However, before we proceed with any further discussions on the matter, the Chair would
like to ask for a reconsideration of the item.

VICE-CHAIR KANE: Move to reconsider, Chair.

COUNCILMEMBER HOKAMA: Second.

CHAIR MOLINA: Moved by Member Kane, seconded by Member Hokama. Thank you for that motion. At
this point the Chair would like to ask for the Members induigence with regards to the language that
Member Hokama proposed in his amendment. I would like to ask Staff to give a brief comment on that
to be followed by . ..

VICE-CHAIR KANE: Mr. Chair, we need to vote on the reconsideration.

CHAIR MOLINA: Oh yes, I'm sorry. Did we . . . we didn’t vote. Okay. All those in favor of the motion to
reconsider signify by saying aye.

COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those opposed? Okay. Thank you very much, Members.

VOTE: AYES: Councilmembers Anderson, Carroll, Hokama, Mateo, and
Pontanilla, and Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None,
EXC.: Councilmembers Johnson and Tavares.
MOTION CARRIED.
ACTION: APPROVE MOTION TO RECONSIDER.

CHAIR MOLINA: Now we can proceed appropriately. Staff, if you could comment on the proposed
amendment to be followed by Corporation Counsel Young’s comments.

MS. ESPELETA: Mr. Chair, pursuant to the revised Charter of the County of Maui (1983), as amended,
Section 3-6, Item 6 states in part: “To retain or employ, by a vote of two-thirds of its entire
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membership, special counsel for any special matter presenting a real necessity for such employment”.
The Council may want to consider the words “real necessity”.

CHAIR MOLINA: Okay. Members, you have heard that suggestion. Corporation Counsel, could you expand
on that further?

MS. YOUNG: Sure. Thank vou, Mr. Chair. We would recommend language that mcorporates that Charter
language. And so what we would . . . we would recommend is “WHEREAS the Council adopts the
recommendation of the Department of the Corporation Counsel and finds that there is a real necessity to
retain the firm of Reinwald O’Connor & Playdon as special counsel to represent the County of Maui in
the proposed eminent domain proceedings for the real property situated at Kihe:, Maui, Hawaii, more
particularly described in Exhibit A because of the complexity of litigation issues”.

CHAIR MOLINA: = Okay, Members. That’s the comments from Corporation Counsel. Now, by this
reconsideration, just for the record, we nullified . . . is that, am I correct in that we nullified the vote that
was taken earlier on the matter or is the vote still on the floor at this point? Member Hokama,
comments.

COUNCILMEMBER HOKAMA: Chairman, the Committee has agreed by your recommendation to reconsider
the item, but the current status is still as we have voted with the amendment. And if we are to take
Corporation Counsel’s recommendation, my suggestion would be that you be open to entertain a motion
that would again amend the resolution in the specific second whereas clause.

CHAIR MOLINA: Okay. So noted. The Chair will then entertain a motion to address the amendment — am 1
correct, Mr. Hokama? — the language in the proposed amendment to the resolution.

COUNCILMEMBER ANDERSON: As read by Ms.--

CHAIR MOLINA: Asrecommended by . .. as read by--

COUNCILMEMBER ANDERSON: --Young.

CHAIR MOLINA: --Corporation Counsel Young.

COUNCILMEMBER ANDERSON: So moved.

COUNCILMEMBER HOKAMA: Second.

CHAIR MOLINA: Okay. It’s been moved by Member Anderson, seconded by Member Hokama. Discussion?

COUNCILMEMBER ANDERSON: I would just note Mr. Chair that if Ms. Young could look at the second
whereas, the exhibit she read was Exhibit A and my copy says Exhibit 1.

CHAIR MOLINA: Okay. Corporation Counsel.
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MS. YOUNG: That’s correct. It would be as more particularly described in Exhibit 1.
COUNCILMEMBER ANDERSON: Thank you, Chair.

CHAIR MOLINA: Okay. Thank you, Member Anderson. Any additional comment on the language regarding
the amendment? Member Hokama.

COUNCILMEMBER HOKAMA: Chairman, thank you very much. [ appreciate Corporation Counsel’s
recommendation but it is still my position, Chairman, that the words ‘“real necessity” is not a
requirement to be in our resolution. And therefore, I would give notice to Corporation Counsel to be
careful how they word legislation that will come before this body because findings and believing or
considering or supporting is very different. And until we get things that can document and verify
conclusion . . . facts of law and conclusions, saying that the Council find something is not an accurate
depiction, Chairman, and I have problems with that. Thank you very much.

CHAIR MOLINA: Thank you, Member Hokama. Your comments are noted for the record. Any other
discussion on the amendment? Seeing none. All those in favor of the amendment signify by saying aye.

COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those opposed? Chair will mark it unanimous.

YOTE: AYES: Councilmembers Anderson, Carroll, Hokama, Mateo, and
Pontanilla, and Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Johnson and Tavares.
MOTION CARRIED.
ACTION: APPROVE AMENDMENT TO THE RESOLUTION.,

CHAIR MOLINA: We are now back to the main motion as amended. Any discussion? Seeing none. All
those in favor signify by saying aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those opposed? Okay. Thank you. The Chair will mark it unanimous.
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VOTE:

NOES:

ABSTAIN:

ABSENT:

EXC.:

MOTION CARRIED.

ACTION:

AYES:

Councilmembers Anderson, Carroll, Hokama, Mateo, and

Pontanilla, and Vice-Chair Kane, and Chair Molina.
None.
None.
None.

Councilmembers Johnson and Tavares.

ADOPTION OF RESOLUTION, AS AMENDED.

CHAIR MOLINA: Thank you very much, Members. This concludes our meeting today. Once again we do
have a 1:30 Parks and Economic Development Committee meeting at 1:30. The Chair thanks you all for
your hard work and dedication. This recessed meeting of the Committee of the Whole meeting of

March 14, 2006 is now adjourned. .. .(gavel). ..
ADJOURN: 12:09 p.m.
APPROVED BY:

MICHAEL J. LINA, Chair
Committee of the Whole
cow:min:060316 Transcribed by: Clarita Balala
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